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Plaintiffs in this nmulti-district case are purchasers of or
persons beneficially interested in life insurance policies
underwitten and sold by defendant Jackson National Life
| nsurance Conpany (“Jackson National”). Plaintiffs allege they
suffered | oss due to Jackson National’'s representations. Anong
the actions transferred to and consolidated for pretrial
proceedings in this Court pursuant to 28 U S.C. § 1407, is
Spragins v. Jackson National Life Insurance Conpany, WD. M ch.
No. 5:99-CV-30. The Spragins case was conditionally transferred
to this Court fromthe Northern District of Texas on January 25,
1999. Now before the Court is the notion of the Spragins
plaintiffs for class certification.

. PLAINTIFFS CLAI MS



Plaintiffs include Robert B. Spragins, a Texas resident.
He is the insured under a $500,000 Jackson National Preferred
Utimate | life insurance policy purchased by his enployer,
plaintiff Lone Star Di anond Conpany, Inc. (“Lone Star”) in 1987.
Plaintiff Linda D. Spragins is the beneficiary under the policy.
Plaintiffs allege Lone Star was induced to purchase the policy
by representations and illustrations indicating it would be
requi red to pay annual prem uns of approxi mately $4, 700 for only
el even years. Thereafter, they were led to believe, the
prem unms would “vanish” and the policy would remain in ful
force and be fully paid up

After tinmely making the annual prem um paynents, however
Lone Star was advised in January 1997 that additional prem um
paynments, beyond the eleventh, would be required to keep the
policy in force. This was ostensibly because the rate of return
realized by Jackson National on the prem um paynments received
was i nsufficient to enabl e paynment of successive prem uns out of
the accunul ated cash value, as projected when the policy was
pur chased.

Plaintiffs have thus been faced with the choice of either
incurring the unexpected expense of continuing prem um paynments
or potentially surrendering the policy at a substantial |oss.

This injury, they allege, is caused by Jackson National’s



failure to disclose that the illustrations which induced
purchase of the policy contained projections, based on then
current credited interest rates, that were not reasonably |ikely
to be maintai ned. Plaintiffs’ conplaint asserts clains under
Texas |aw for fraud, negligence, negligent m srepresentation,
vi ol ati ons of the Texas Insurance Code and the Texas Busi ness &
Commerce Code, and breach of contract. Plaintiffs proceed in
this action on their own behalf and on behalf of other simlarly
situated Texas residents. In the instant notion, they ask the
Court to certify a narrowy defined cl ass:
[A]Il persons (“Texas Only Class” or “Cl ass

Menbers”) who own or owned U timate | or U timte |1

policies issued in the State of Texas by Jackson

National Life Ins. Co. (“Jackson National”) or

Jackson National Life Ins. Co. of Texas (“Jackson

Nati onal Texas”) and based upon objective evidence

received a vanishing premumillustration at the tine

of purchase in which the vanish point was within five

years of the filing of this lawsuit. Excluded from

the class are: (1) all existing and fornmer enpl oyees,

agents, or anyone else acting on Jackson National’s or

Jackson National Texas’ behalf, and their imedi ate

fam |y menbers; or (2) all persons who died while

their permanent |ife insurance policy was in-force.
Plaintiffs seek certification of this class only with respect to
their common |aw fraud claim and their claimfor violation of
t he Texas I nsurance Code. They seek certification under Fed. R

Civ. P. 23(b)(2) and (b)(3).

1. RULE 23 STANDARDS



(1) The Court has broad discretion in deciding whether to
certify a class, but nust conduct a “rigorous analysis” to
ensure the prerequisites of Rule 23 are net. In re Anmerican
Medi cal Systenms, Inc., 75 F.3d 1069, 1078-79 (6th Cir. 1996).
“Mai ntainability may be determ ned by the Court on the basis of
the pleadings, if sufficient facts are set forth, but ordinarily
the determ nation should be predicated on nore information than
the pleadings will provide.” 1d., at 1079, quoting Weat hers v.
Peters Realty Corp., 499 F.2d 1197, 1200 (6th Cir. 1974). See
al so Castano v. Anerican Tobacco Co., 84 F.3d 734, 744 (5th Cir.
1966) (going beyond pleadings my be necessary to enable
understanding of precise nature of «clainms in context of
certification issues); Cohn v. Massachusetts Miutual Life Ins.
Co., 189 F.R D. 209, 212 (D. Conn. 1999) (accord). The party
seeking class certification bears the burden of proof. Anmerican
Medi cal Systens, 75 F.3d at 1079.

Subsection (a) of Rule 23 sets forth four threshold
requirenments that nust all be nmet before a class can be
certified:

One or nore nenbers of a class may sue or be sued as

representative parties on behalf of all only if (1)

the class is so nunerous that joinder of all nenbers

is inmpracticable, (2) there are questions of |aw or

fact common to the class, (3) the clainms or defenses
of the representative parties are typical of the clains



or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests
of the class.
| f each of these prerequisites is satisfied, the npvant nust
al so show that the action falls within one of the categories
listed in Rule 23(b), of which subsections (2) and (3) are here
at issue:
(2) the party opposing the class has acted or refused
to act on grounds generally applicable to the
class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with
respect to the class as a whole; or
(3) the court finds that the questions of |aw or fact
conmmon to the nenbers of the class predoni nate
over any questions affecting only individual mem
bers, and that a class action is superior to other
avai l abl e methods for the fair and efficient adju-
di cation of the controversy .
The Court now considers these requirenments in order

A. Rule 23(a)

Al t hough Jackson National opposes the notion for class
certification, it has not contested plaintiffs’ show ng that the
threshold requirenents of Rule 23(a) are satisfied. The Court
therefore assunmes for present purposes that the nunerosity,
commonal i ty, typicality and representati onal adequacy
requi renments of Rule 23(a) are net.

B. Rule 23(b)(2)



Plaintiffs contend class certification is appropriate under
Rule 23(b)(2) because their conplaint includes a prayer for
injunctive relief applicable to the entire class. See Fuller v.
Fruehauf Trailer Corp., 168 F.R D. 588, 602 (E.D.Mch. 1996)
(Rule 23(b)(2) is satisfied if opposing party' s conduct 1is
generally applicable to the class and final injunctive relief is
requested for the class). Jackson National points out that this
Court has previously rejected a simlar argunent in connection
with other plaintiffs’ notion for class certification in this
MDL action. See In re Jackson National Life Ins. Co. Prem um
Litigation, 183 F.R D. 213, 220 (WD. Mch. 1998). Here, as
t here, Jackson National argues, the requested injunctive relief
is merely incidental to plaintiffs’ predom nant objective,
nmonetary relief.

Rule 23(b)(2) certification is not appropriate where,
notw t hst andi ng a request for injunctive relief, the predom nant
relief requested is nonetary. Boughton v. Cotter Corp., 65 F. 3d
823, 827 (10th Cir. 1995); Nelsen v. King County, 895 F.2d 1248,
1254-55 (9th Cir. 1990); Arch v. Anmerican Tobacco Co., 175
F.R D. 469, 481-82 (E.D. Pa. 1997); Heartland Conmuni cati ons,
Inc. v. Sprint Corp., 161 F.R D. 111, 117 (D. Kan. 1995). These

authorities are not at odds with Fuller, which also recognizes



that the Rule 23(b)(2) determ nation is dependent on the nature
of the primary relief sought. 168 F.R D. at 603.

Plaintiffs have not responded to Jackson National’s
argunment and have not even attenpted to distinguish the Court’s
earlier ruling in this regard. |ndeed, the conplaints at issue
appear to be materially indistinguishable. Here, too, it is
clear that plaintiffs’ request for injunctive relief is nerely
incidental to their prayer for conpensatory and punitive
danmages. Plaintiffs pray, not for an order requiring Jackson
National to provide life insurance to plaintiffs in conformance
with the alleged sales representations, but for an order
requiring paynent of the costs of providing conformng life
i nsur ance. Simlarly, their requests for an order requiring
di sgorgenent of ill-gotten gains or inmposing a constructive
trust, and for an order requiring establishment of a clains
resolution facility, also serve the ultimte goal of nonetary
restitution. The requested injunctive relief is designed
primarily to facilitate and ensure the satisfaction of any
nmonetary relief the Court mght award. Because the relief
requested is predom nantly nonetary, class certification under
Rul e 23(b)(2) is inappropriate.

C. Rule 23(b)(3) Predom nance



Rule 23(b)(3) class certification requires first that
“questions of law or fact comon to the nenbers of the class
predom nate over any questions affecting only individual
menbers.”

This predom nance inquiry is “far more demanding” than Rule
23(a)’s comonality requirement and “tests whether proposed
classes are sufficiently cohesive to warrant adjudication by
representation.” Anchem Products, Inc. v. Wndsor, 117 S.Ct.
2231, 2249-50 (1997). No precise test governs the predom nance
determ nation. 5 Moore's Federal Practice, 3rd ed., 8§ 23.46[1].
Rat her, the Court nust make a “pragmatic assessnment of the

entire action.” 1|d.

In denying other plaintiffs’ earlier nmotion to certify a
nati onwi de class, the Court concluded comopn questions of |aw
or fact had not been shown to predom nate for two reasons: (1)
because the plaintiffs’ clainms depended on a showing of their
reliance on defendant’s m srepresentations, a matter requiring
i ndi vidualized factual devel opnent; and (2) because vari ations
anong the laws of the 49 states in which putative class nenbers
resi ded conpounded the proliferation of disparate factual and
| egal issues. 183 F.R. D. at 222-23. Plaintiffs contend both of
t hese problens are avoided by their proposed class, which is

much narrower and inplicates Texas |aw only. Mor eover, they



contend, under Texas |law, they need not show each plaintiff’'s
reliance to prevail on the two clains for which they seek
certification. Jackson National disputes this point, arguing
the reliance element remains critical to plaintiffs’ clains,
unavoi dably requires individualized factual devel opnent, and
def eats the predom nance of conmon i ssues.

1. Reliance: Common Law Fraud

Actionable fraud is established under Texas |aw upon a
showing of “a material representation, that is false, whether
known to be fal se when made or is asserted w thout know edge of
its truth, that is intended to be and is relied upon, and that
causes injury.” Ameri can Tobacco Co., Inc. v. Ginnell, 951
S.W2d 420, 436 (Tex. 1997). “[When circunstances i npose upon
a party a duty to speak and the party remains silent, the
silence itself can be a false representation.” | d. Yet, to
prevail on a silent fraud claim just as with a fraud claim
based on an affirmative m srepresentati on, the defrauded party
must show he reasonably relied on the silence to his detriment.
| d.

Pl aintiffs acknow edge that reliance is an el enent of their
fraud claim They al so acknow edge that the need to prove each
plaintiff’s reliance has been deened an i nsurnmount abl e obstacl e

in other recent rulings denying class certification in vanishing



prem um cases. See Kent v. SunAnerica Life Ins. Co., 190 F. R D
271, 279-80 (D. Mass. 2000); Cohn v. Massachusetts Mutual Life
Ins. Co., 189 F.R D. 209, 215-17 (D. Conn. 1999); Parkhill wv.
M nnesota Mutual Life Ins. Co., 188 F. R D. 332, 343-44 (D. M nn.
1999). Yet, they insist the need to prove each plaintiff’s
reliance i s no i npedinent to class action treatnent in this case
because reliance can be presuned on a cl ass-w de basis. Because
the msrepresentation is said to consist of a failure to
di sclose information relating to material facts that Jackson
Nati onal was obliged to disclose, plaintiffs argue, reliance my
be presuned.

| ndeed, this is the conclusion recently reached in anot her
mul ti-district vanishing premum life insurance case, In re
Great Southern Life Ins. Co. Sales Practices Litigation, L
F.RD.___, 2000 W 284216 (N.D. Tex. March 14, 2000). In G eat
Sout hern, the defendant insurance conpany marketed vani shing
prem um policies through the use of policy illustrations that
were admttedly often based on inflated and not realistic
per f ormance nodel s. Id. at *1. These illustrations were
al |l egedly presented to prospective purchasers by agents who were
not informed of the unrealistic assunptions underlaying the

illustrations. The agents were therefore wunable to and

10



allegedly failed to disclose information relating to materi al
facts. This is information Great Southern was obliged to
di scl ose, the court concluded, accepting plaintiffs’ allegations
as true, because Great Southern stood in a fiduciary
relationship to its customers. |Inasnmuch as Great Southern was
thus alleged to have failed to disclose material information it
had a duty to disclose, the court held that a rebuttable
presunption of reliance arose.

Plaintiffs urge the Court to adopt the same reasoning in
this case. For the follow ng reasons, the Court declines to do
SoO. First of all, in Great Southern, the district court,
in deciding the class certification question, appears to have
felt unduly constrained not to | ook beyond the pl eadings. Tw ce
the court cited MIler v. Mackey Int’l. Inc., 452 F.2d 424 (5th
Cir. 1971), for the proposition that inquiry into the nmerits is
irrelevant to the class certification question. G eat Southern,
at *2, *9. VWhile this is undoubtedly true as a matter of
general proposition, it does not excuse responsibility for
conducting a rigorous analysis to ensure the requirenments of
Rule 23 are net. This rigorous analysis ordinarily requires
pr obi ng beyond the pleadings to achieve an understandi ng of the
preci se nature of the clainms and enable a pragmatic assessnment

of the appropriateness of class action treatnment. This is no

11



less true in the Fifth Circuit than in the Sixth Circuit. See
Castano, 84 F.3d at 744; Anerican Medical Systens, 75 F.3d at
1079.

Yet, because the Great Southern court declined to | ook
beyond the conplaint, it accepted the allegation that G eat
Southern had wuniformy failed to inform policy owners of its
pricing assunptions notw thstandi ng Great Southern’s contention
that plaintiffs received varied illustrations, which were
delivered by insurance agents who made varied representations.
This step was critical to the court’s finding that the
plaintiffs were entitled to a presunption of reliance on a
class-wide basis; for the court recognized individual fact
i ssues would predom nate and class certification would be
i nappropriate if the defendant’s m srepresentations varied in
each transaction. G eat Southern, at *7.

Here, too, plaintiffs seek certification of a class of
persons who “received a vanishing premumillustration at the
time of purchase.” Plaintiffs contend the illustrations were
prepared by Jackson National and uniformly failed to disclose
that the projections contained therein were not |ikely to be
realized. In response, Jackson National contends illustrations,
whi ch changed over tinme as the credited interest rate changed,

were delivered and shown to prospective purchasers only by

12



i ndependent sal es agents. Exhibits filed by Jackson Nati onal

unrefuted by plaintiffs, denonstrate the illustrations did not
expressly nmke prom ses or assurances or representations
concerning the actual future performance of the subject policy;
they nmerely depicted charts of projected cash surrender val ues
and death benefits, based on assumed annual prem um paynents and
the current credited interest rate. Each of the various

illustrations included the follow ng disclainers:

PRQIECTED VALUES ARE NEI THER GUARANTEES NOR ESTI MATES

BUT ARE BASED ON CURRENT MORTALI TY AND | NTEREST RATE

OF **% THE M NI MUM | NTEREST GUARANTEE IS **% 1

THIS IS AN | LLUSTRATI ON, NOT A CONTRACT .
The illustrations thus were not designed to be read in
isolation, but were to be used nerely as part of a sales
presentation. It was incumbent on the individual sales agents
to use the illustrations as they saw fit and to explain themto
prospective purchasers.

In earlier proceedings inthis |litigation, Jackson Nati onal

has denonstrated that the independent sales agents were not

subject to uniform policies regarding use of the illustrations

1The current and guaranteed interest rates were defined in each
illustration, but varied over tine.

13



and were not required to follow uniform sales scripts. “This
freedom led to great variance in representations mde by

br okers; some expl ai ning away and others even exacerbating any

m sl eadi ng tendencies the policy illustrations my have had.”
Jackson National, 183 F.R. D. at 221. These variances create
case-specific fact issues —relating to representations nmade,

their materiality, and the fact and reasonableness of
plaintiffs’ reliance thereon — which tend to overwhelm the
common questions of |law and fact.

Plaintiffs would have the Court ignore evidence of varying
oral representations and focus on the illustrations alone.
There is, however, no affirmative m srepresentation on the face
of the illustrations. The alleged m srepresentation is said to
be one of om ssion. Yet, a party’s silence can be an acti onabl e
fal se representation under Texas | aw only when the circunstances
i npose a duty to speak. Bay Colony, Ltd. v. Trendmaker, Inc.,
121 F.3d 998, 1004 (5th Cir. 1997). “Texas | aw recogni zes a
duty to disclose only where a fiduciary or confidential
relationship exists.” 1d. See also Leigh v. Danek Medical,

Inc., 28 F. Supp. 2d 401, 405-06 (N.D. Tex. 1998).°2

2A duty to disclose nay also arise “when one party knows that the other
party is relying on the conceal ed fact, provided that he knows that the relying
party is ignorant of the facts and does not have an equal opportunity to di scover
the truth.” Wrld Help v. Leisure Lifestyles, Inc., 977 S.W2d 662, 670 (Tex.
Civ. App. - Fort Worth 1998). This alternative source of a duty to disclose is

14



In Great Southern, the insurance conpany was deened to
have had such a duty to disclose as a function of its fiduciary
relationship with purchasers. The court recogni zed that under
Texas law, the relationship between an insurance conpany and a
prospective purchaser is, unlike attorney-client and principal -
agent rel ationships, not fiduciary in nature as a matter of |aw,
and that, t herefore, determ ning whet her a fiduciary
relationship exists is a question of fact to be resolved on a
case by case basis. Great Southern, at *8, citing UTAIC v.
Mackeen & Bailey, Inc., 99 F.3d 645, 649 (5th Cr. 1996). See
al so ARA Autonotive Group v. Central Garage, Inc., 124 F. 3d 720,
723 (5th Cir. 1997) (existence of fiduciary relationship is
usually a fact intensive inquiry). Yet, because the Geat
Sout hern court accepted the plaintiffs’ allegations as true, and
found them facially sufficient to support the finding of a
fiduciary relationship, its “rigorous analysis” of the Rule 23
requi renents appears to have been artificially truncated. That
is, despite observing that the fiduciary relationship question

posed a case-specific question of fact, the Great Southern

no help to plaintiffs because it necessitates the sane reliance inquiry which
t hey now seek to avoid.
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court turned a blind eye to the manageability probl enms posed by
this question of fact.

Under Texas law, “a fiduciary duty will not be lightly
created, as it inposes extraordinary duties, and requires the
fiduciary to “put the interests of the beneficiary ahead of its
own if the need arises.” Floors Unlimted, Inc. v. Fieldcrest
Cannon, Inc., 55 F.3d 181, 188 (5th Cir. 1995). A fiduciary
rel ati onship exists only where one party is in fact “accustoned
to being guided by the judgment or advice of the other, or is
justified in placing confidence in the belief that such party
will act inits interest.” UTAIC, 99 F.3d at 649; San Antonio
Garnment Finishers, Inc. v. Levi Strauss & Co., 18 F. Supp. 2d
669, 672 (WD. Tex. 1998). “Not every relationship involving
a high degree of trust and confidence rises to the stature of a
fiduciary relationship.” Schlunberger Tech. Corp. v. Swanson,
959 S.W2d 171, 176-77 (Tex. 1997). Subjective trust alone is
not enough to transform arnms-length dealing into a fiduciary
relati onship. ARA Autonotive G oup, 124 F.3d at 724 n.3; San
Antoni o Garnment Finishers, 18 F. Supp. 2d at 673 n.5. To i npose
fiduciary duties upon one party to a business transaction, the
Court nmust find that a fiduciary or confidential relationship
exi sted prior to and apart fromthe agreenent nade the basis for

the lawsuit. Schlunberger, 959 S.W2d at 177; Transport Ins.

16



Co. v. Faircloth, 898 S.W2d 269, 280 (Tex. 1995). However
even evidence of a |long-standing relationship marked by
cordiality is, in itself, no evidence of a fiduciary
rel ati onship. ARA Aut onotive Group, 124 F.3d at 724 n.3; San
Antoni o Garnment Finishers, 18 F. Supp. 2d at 673.

The Court has set forth the above standards at |ength
because they highlight the necessity of further factual
devel opnent . Nei t her the conplaint nor the record now before
this Court spells out the factual basis for a finding: (1) that
Jackson National had a fiduciary relationship with the
plaintiffs prior to their conplai ned of purchases of Utimte
and U timate Il policies; or (2) that plaintiffs were accustoned
to being guided by the judgnent or advice of Jackson National;
or (3) that plaintiffs were reasonably justified in placing
confidence in the belief that Jackson National would act in

their interest; or (4) that Jackson National’s conmunications

with them through the illustrations were anything other than
arms-| ength dealings. It is conceivable that sonme putative
class nembers will be able to show that Jackson National owed

themfiduciary duties, but this is a fact intensive inquiry that
will have to be undertaken on a case by case basis. The
necessity of this case by case inquiry inplicates individualized

fact issues that defy fair and efficient nmanagenent in a class
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acti on. | ndeed, these fact issues are closely akin to those
inplicated by the reliance elenment of plaintiffs’ fraud claim

If there is no plausible basis for finding Jackson Nati onal
had a fiduciary relationship with the putative class nenbers on
a class-wi de basis, then Jackson National cannot be deened to
have had a class-wide duty to disclose. Absent such a duty to
di scl ose, there is no ground for a rebuttable presunption of
reliance. Absent such a presunption, it is incunbent on each
plaintiff to prove reliance as a prerequisite to recovery for
fraud. And the need to prove reliance has been consistently
held in recent vani shing prem um cases to pose individual fact
i ssues that overwhel mthe common ones. Kent, 190 F. R D. at 279-
80; Cohn, 189 F.R D. at 215-17; Parkhill, 188 F. R D. at 343-44;

Jackson National, 183 F.R D. at 222-23.

Accordingly, the Court finds that plaintiffs’ comon |aw
fraud claim unavoi dably presents case-specific questions of
fact, relating either to each class nmenber’s reliance or the
exi stence of a fiduciary relationship. Each of these issues
defi es proof on a class-wide basis. Plaintiffs have thus failed
to show that class-wi de issues of fact or |aw predonm nate over

gquestions affecting only individual nenbers.

2. Rel i ance: Texas | nsurance Code

18



Plaintiffs also ask the Court to certify a class wth
respect to their claim for violation of the Texas | nsurance
Code. The conpl aint alleges Jackson National engaged in an
unfair and deceptive act or practice in the business of
i nsurance, violating Art. 21.21 8§ 4(1) and (2) of the Texas
| nsurance Code. The violation allegedly consisted of Jackson
Nati onal’s m srepresentation, by statements or om ssions, of the
characteristics and benefits of the vanishing prem um policies.
The clainmed violation that is the focus of plaintiffs' class
certification nmotion, however, based on om ssions of materia
facts, is nore accurately defined by Art. 21.21 § 4(11).3 4

Plaintiffs contend reliance is not an element of their

nm srepresentation claim under this section of the Texas

3This discrepancy between the conplaint and the notion has not been
chal | enged by Jackson Nati onal and the Court assunes, for present purposes, that
plaintiffs have adequately pled a claimunder Art. 21.21 § 4(11).

4 Art. 21.21 § 4(11) provides:

(11) M srepresentation of Insurance Policy. M srepresenting an
i nsurance policy by:

(a) making an untrue statenent of material fact;

(b) failing to state a material fact that is necessary to neke
ot her statenments nade not m sl eadi ng, considering the circunstances
under which the statenents were made;

(c) making a statenment in such manner as to nislead a
reasonably prudent person to a false conclusion of a nmaterial fact;

(d) nmaking a material msstatenent of |aw, or

(e) failing to disclose any matter required by law to be
di scl osed, including a failure to make di scl osure i n accordance with
anot her provision of this code.

19



| nsurance Code. All they need show, they argue, is an om ssion
of material fact wunder circunstances that would mslead a
reasonably prudent person.

Jackson National concedes that reliance is not formally a
necessary elenment of plaintiffs’ claimunder Art. 21.21. See
Hart v. Berko, Inc., 881 S.W2d 502, 507 (Tex. Civ. App. - El
Paso 1994), overruled on other grounds, Crown Life Ins. Co. V.
Casteel, 43 Tex. S. Ct. J. 348, 2000 W. 72142 (Tex.); First
American Title Conpany of EI Paso v. Prata, 783 S.W2d 697, 701
(Tex. Civ. App. - EI Paso 1989). Jackson Nati onal maintains,
however, that, pursuant to Art. 21.21 § 16, plaintiffs nust
prove they sustained actual damages that were caused by Jackson
National’s alleged om ssion of material fact. This causation
showing is said to inplicate the sanme inquiry as the reliance
el ement in the common | aw fraud clai m

In both Hart and Prata, the Texas Court of Appeals
recogni zed there can be no recovery under Art. 21.21 absent
evi dence establishing the alleged fal se, m sl eadi ng or deceptive
act was a “producing cause” of the plaintiff’s actual danmages.
Hart, 881 S.wW2d at 506-07; Prata, 783 S.W2d at 701. A
“producing cause” is defined as “an efficient, exciting or
contributing cause.” 1d. In order for a m srepresentation or
failure to disclose to be a producing cause of actual damages,

20



the Texas courts have held there nust ordinarily be sone
evidence of reliance on the m srepresentation, or inducenment of
action or inaction based on the m srepresentation. See Giggs
v. State Farm Lloyds, 181 F.3d 694,701-02 (5th Cir. 1999)
(recognizing reliance as integral to showi ng of causation);
Provi dent Anerican Ins. Co. v. Castaneda, 988 S.W2d 189, 200
(Tex. 1998) (absent evidence of reliance, msrepresentation is
not shown to have caused damages); HVAW v. Anerican Mtorists
Ins. Co., 968 F. Supp. 1178, 1185 (N.D. Tex. 1997)
(m srepresentation deemed not to be material absent evidence of
i nducenent to action or of producing cause); Rocor Int’'l, Inc.
v. Nat’l Union Fire Ins. Co., 995 S.W2d 804, 814 (Tex. Civ.
App. - San Antonio 1999) (no recovery for mnisrepresentation
where it failed to induce action contributing to adverse
consequences); Hart, 881 S.W2d at 506-07 (sone evidence of
reliance needed to sustain finding of producing cause); State
Farm Fire & Casualty Co. v. MIller, 713 S.W2d 700, 704 (Tex.
Civ. App. - Dallas 1986) (“producing cause” requirenent inplies
need for evidence of reliance and injury resulting from
reliance).

It is thus apparent that even though Jackson National be

shown to have engaged in a deceptive trade practice, it is
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actionable by plaintiffs only upon a showing of their reliance,
or sonething closely akin thereto. The need to undertake such
a factual inquiry with respect to each plaintiff, again, defeats
t he predom nance of common questions of |aw and fact.®

D. Rule 23(b)(3) Superiority

An additional prerequisite to class certification under
Rul e 23(b)(3) is the finding “that a class action is superior to
ot her avail able nmethods for the fair and efficient adjudication
of the controversy.” Fed. R Civ. P. 23(b)(3). The Court is
required “to balance, in terns of fairness and efficiency, the
merits of a class action against those of ‘alternative avail able
met hods’ of adjudication.” Georgine v. AnChem Products, Inc.,
83 F.3d 610, 632 (3rd Cir. 1996), aff’'d sub nom AnChem
Products, Inc., v. Wndsor, 521 U. S. 591 (1997).

In view of the unavoidable need to make individualized
factual i nquiries regarding each of the clainms sought to be
certified for each of the putative <class nenbers, who

undi sputedly nunber in the thousands, it is clear that a class

S Plaintiffs urge the Court to presume reliance on a class-wi de basis
because of the materiality of the information not disclosedintheillustrations.
However, they cite no Texas case |law authority for the application of such a
presunption to a claimunder Art. 21.21. Moreover, the deposition testinony of
pl ai nti ff Robert Spragins hinself exposes the inaptness of such a presunption,
for he testified that he relied on the oral representations of the sales agents
rather than the contents of the illustrations he was shown. Robert Spragi ns Dep.
pp. 61, 90-91.

22



action trial would be unmanageabl e. See Castano, 84 F.3d at 745
n. 19 ("The greater the nunber of individual issues, the |ess
i kely superiority can be established”); Cohn, 189 F.R D. at
219 (accord). Plaintiffs have thus failed to show that class
action treatnment would be superior to individual trials of
putative class nmenbers’ clains.

[11. CONCLUSI ON

The Court has carefully considered plaintiffs’ notion for
class certification and finds it wanting. Plaintiffs have
failed to denonstrate that class certification is appropriate
under Rule 23(b)(2) by showing that the relief sought is
primarily declaratory and injunctive, rather than nonetary.
They have also failed to show, as required by Rule 23(b)(3),
that common questions of |aw and fact predom nate over the
i ndi vidual 1issues which their clains inplicate. For these
reasons, it is apparent that class action treatnent is not
superior to other available nmethods for the fair and efficient
adj udi cation of the controversy.

Accordingly, the Spragins plaintiffs’ nmotion for class
certification will be denied. An order consistent with this

opi nion shall issue forthwth.
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